
THE CONSULTATION PROCESS DURING 

RETRENCHMENTS 

Dismissal based on operational 

requirements as defined in the Labour 

Relations Act (hereafter “the Act”), or more 

commonly known as retrenchment, has 

become well known in South Africa. 

Retrenchment is a “no-fault” termination 

of employment where legislation places an 

obligation on the employer to ensure that 

there is a valid and fair reason to retrench 

and that a fair procedure is followed.  

Dismissals for operational requirements 

may be based on the following: 

1. Economical reasons that relate to the 

financial management of the business 

2. Restructuring of the business based 

on economic rationale 

3. Introduction of new technology which 

results in redundancy of certain 

employees  

Employers should ensure that the correct 

procedure is followed in the retrenchment 

process. Section 189 of the Act provides 

that the consultation should be a 

meaningful joint consensus-seeking 

process. It must consider options for 

avoiding retrenchment, reducing the 

number of retrenchees, changing the 

timing and mitigating the effect of the 

retrenchment. The method of selecting 

employees to be retrenched and the 

severance pay due to the affected 

employee must also be taken into account. 

When the employer contemplates 

retrenchment it must consult with the 

affected employee, i.e. before a final decision 

is made. If the employer only consults with 

the employee after the decision has been 

taken, this will constitute a fait accompli and 

could render the dismissal procedurally unfair.  

The employer should give reasonable written 

notice to the affected employee/s with regard 

to the possible retrenchment. Adequate 

information should be contained in the notice 

to allow the employee/s to make 

representations during the consultation 

process. The notice which is given in terms of 

section 189(3) includes, but is not limited to: 

1. Reasons for the proposed dismissal 

2. Alternatives that the employer 

considered to avoid dismissals 

3. Reasons for rejecting these 

alternatives 

4. Number of employees who are likely 

to be affected by the dismissal 

5. Proposed method of selecting the 

employees 

6. When the dismissals are likely to take 

effect 

7. Possibility of further re-employment 

8. Number of employees that the 

employer has dismissed in the 

preceding 12 months  

 Exhaustive consultation between the 

employer and the employee is required, 

otherwise the dismissal may be found to be 
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unfair by the CCMA or the Labour Court. The 

employees or the representatives should be 

given the opportunity to suggest ways in 

which the dismissal can be avoided. The 

employer is obliged to seriously consider the 

recommendations made by the employee, but 

is under no obligation to accept them. The Act 

lists information that should be disclosed by 

the employer during the consultation; 

however the employer is under no obligation 

to disclose information that is legally 

privileged, confidential or private and 

personal.  

The Act does not prescribe a time period 

during which the consultation process should 

be completed. The consultation process must 

be properly conducted and recommendations 

/ alternatives to retrenchment should be fairly 

considered whereafter feedback should be 

given and reasons provided why any 

representations are not accepted by the 

employer.  It is of vital importance that the 

parties consult as soon as possible, yet the 

urgency of consultation is not a ground for 

failing to consult.  

The selection criteria should be agreed upon 

during the consultation and where no 

agreement has been reached, the criteria 

should be fair and objective. In the absence of 

compelling reasons to use other criteria Last-

in-First-out (LIFO) is usually applicable. Fair 

criteria can include special skills and 

qualifications of the employees not targeted 

for dismissal.  

During the consultation process, the employer 

and employees should endeavour to reach 

agreement regarding the possible future re-

employment of the dismissed employees.  

Agreement should be reached by the parties 

during the consultation process with regard to 

payment of the severance package. An 

employee is entitled to severance pay based 

on one week’s salary for each year of 

completed service. Should the employee 

reasonably refuse an alternative offer of 

employment made by the employer, the 

employee could forfeit severance pay. The 

employee is entitled to all outstanding leave 

pay calculated on the gross remuneration of 

the employee, inclusive of certain benefits. 

The employee is entitled to notice pay. If the 

employee has been employed:  

 less than 6 months, one weeks’ notice 

pay must be given 

 more than 6 months but less than a 

year, 2 weeks’ notice pay should be 

given 

 more than 1 year, 4 weeks’ notice pay 

should be given 

It is important to remember that domestic 

workers and farm works who are employed 

for more than 6 months are entitled to 4 

weeks notice pay.  

Section 189A of the Act contains the 

procedure for large scale retrenchments. In 

brief the employer or consulting party may 

request the assistance of a facilitator during 

the consultation process. The CCMA must be 

notified of the intended dismissals and 

becomes involved in the process through a 

facilitator. We will deal with this in a future 

newsletter.   
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